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INTRODUCTION

Respondents base their present Motion to Stay all proceedings in this Court on a

fundamental misunderstanding, or perhaps intentional misstatement, of Petitioner’s position in

this litigation.  Petitioner has at all times sought injunctive relief in order to preserve the status

quo and the ability of the Civil Service Commission to issue an effective remedy in the pending

appeals by Petitioner’s members.  Contrary to Respondents’ claims in its current motion,

Petitioner is not at this time seeking writ relief on the same basis as is sought before the Civil

Service Commission.  This litigation presently only seeks an injunction preventing the District

Attorney from continuing unabated in his ongoing hiring of Public Defenders for Deputy District

Attorney promotional positions while the underlying Civil Service appeals are being pursued.  

Conspicuously absent from Respondents’ description of the events at issue in this case are

the District Attorney’s actions during the litigation which have to date effectively diminished or

destroyed the Commission’s ability to issue a meaningful remedy in the administrative

proceeding.  This is significant as the Commission, by its own admission, has no authority to

issue the injunctive relief sought by Petitioners in this court.  See, Gibbons Dec, Ex. “B”,

Transcript of Commission’s December 1, 2021 Agenda meeting, p.4, lns.2-4.  The injunctive

relief sought herein, therefore, is not similar to or the same as the remedies sought before the

Commission.  For these reasons, as set forth in more detail hereinafter, the Court should deny the

stay order sought by Respondents herein.  

PROCEDURAL AND FACTUAL BACKGROUND

In early 2021, Respondent Gascón hired three career members of the Los Angeles County

Public Defenders’ Office: Alicia Blair, Tiffiny Blacknell, and Shalen Joseph, as Grade III and

Grade IV Deputy District Attorneys. These are promotional positions within the District

Attorneys Office which, pursuant to Civil Service Rules and consistent past practice, have

always been filled by experienced DDAs based on a promotional testing process which was

negotiated and agreed upon between the DA’s Office and the ADDA.  

In response to these unlawful appointments to DDA promotional positions, two ADDA

members, a present Grade II and a present Grade III, filed appeals with the Civil Service

1
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Commission (“CSC”) in March, 2021.  These appeals asserted Rule 25 violations as well as

violations of the CSC rules which apply to promotions within the County service.  

The Commission considered and granted DDA III Mr. Sidall’s appeal in July, 2021.  The

Commission did not consider the DDA II’s appeal until October, 2021, 7 months after it was

filed.  During that intervening 7 months, and despite the Commissioners’ statements in July,

2021 when Mr. Sidall’s appeal was granted, denouncing the DA’s action of filling vacant

promotional positions with persons who were not eligible to take, and had not taken, the required

promotional examination, the District Attorney continued his efforts and offered DDA

promotional positions to three additional Deputy Public Defenders: John Perroni, III, Greg Apt1,

and Nancy Theberge.  

Also during that intervening 7 month period, the DA promoted 15 DDAs to Grade IV

positions.  In response, 9 additional ADDA members filed appeals with the Commission

contesting their failure to be promoted due to the unlawful assignment of Blacknell and Joseph

to DDA Grade IV positions.  The Commission considered these 9 requests for appeal hearings at

its December 1, 2021 agenda meeting.  

In response to information obtained by the ADDA concerning employment offers made by

the DA to DPDs Perroni, Apt, and Theberge, Petitioner filed the instant action on October 12,

2021, seeking a Temporary Restraining Order, Preliminary and Permanent Injunctions, as well as

a writ of mandate pursuant to CCP section 1085, preventing the District Attorney from hiring or

transferring any person not qualified pursuant to the negotiated promotional process into any

promotional position within the DA’s Office.  See, Petitioner’s Ex Parte Application for TRO

and OSC.  

The District Attorney, on October 14, 2021, within hours of being served with ADDA’s ex

parte application for a temporary restraining order preventing the DA from, among other things,

expiring the existing promotional lists of eligible Grade III and IV promotional candidates, did

exactly that: he promoted more than 50 candidates on the Grade III promotional list and thereby

1   Mr. Apt was a career Deputy Alternate Public Defender.  For ease of reference, Mr. Apt, along with Mr. Perroni and Ms.
Thebarger will collectively be referred to herein as “DPDs.”

2
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effectively expired that list of promotional candidates.  By taking this action, which the DA

knew was the subject of a pending ex parte application to prevent, the DA intentionally

destroyed the promotional list required under Civil Service Rules from which the CSC could

order the promotions sought by the DDAs who had appeals pending before the Commission.  In

addition, based on the promotion within this mass promotion of the DDA II who had previously

filed an appeal with the CSC, the District Attorney moved to dismiss that appeal as moot.  

The Superior Court heard Petitioner’s ex parte application for a TRO on October 15, 2021. 

The Court specifically stated that it did not agree with Respondents’ exhaustion argument

because the TRO was designed to preserve the remedies available to the Commission in the

pending appeals and not to stop or usurp that administrative proceeding.  The Court denied the

requested TRO but issued an OSC requiring the Respondents to show cause why a preliminary

injunction should not issue.  

On November 10, 2021, this Court heard and decided the OSC re Preliminary Injunction. 

The Court determined that Petitioner had not made a sufficient showing of the inadequacy of the

remedies available to the CSC in the pending appeal cases.  See, Tentative Decision, at p.1.  At

oral argument on the OSC, the Court specifically stated that Petitioner was entitled to conduct

discovery with regard to this issue.  The Court reiterated this position during the December 3,

2021 Status Conference, in response to Respondents’ counsel’s statement of intent to file the

instant motion. 

Within a week following the Court’s denial of the preliminary injunction on November 10,

2021, the DA hired DPDs Perroni, Apt, and Theberge for open Grade III and IV promotional

positions.  

At the CSC’s agenda meeting on December 1, 2021, the Commission granted the remaining

nine appeals, which had been amended to contest the hiring of Perroni, Apt, and Theberge.  The

Commission ordered the last nine appeals to be “coordinated with” the previously granted appeal

and directed that the hearings be scheduled on an expedited basis.  As set forth in the Declaration

of Elizabeth Gibbons filed concurrently herewith, those coordinated hearings have not yet been

scheduled.  

3
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ARGUMENT

THE COMMISSION DOES NOT HAVE THE AUTHORITY 
TO ISSUE THE RELIEF SOUGHT BY PETITIONER 
FROM THIS COURT

Respondents begin their argument by copying word-for-word from this Court’s

December 13, 2021 minute order in the case Los Angeles Police Protective League v. City of Los

Angeles Superior Court Case No. 21 STCV39987, regarding the applicable law regarding the

exhaustion of administrative remedies.  Selectively omitted from Respondents’ copying was the

Court’s controlling definition of the exceptions to the exhaustion rule: 

 “ ‘ The doctrine requiring exhaustion of administrative remedies is subject to
exceptions.’  (Williams & Fickett v. County of Fresno (2017) 2 Cal.5th 1258,
1274.)  The exceptions are flexible. (Ibid.)  One such exception is when “ ‘when
the administrative agency cannot provide an adequate remedy.” ’ ” LAPPL,
supra, Tentative Decision2 at p.14.

In ignoring this exception to the exhaustion rule, Respondents assert that the issues in the

present proceeding and those presently pending before the Commission are “identical.”  This is

not accurate.  

While ultimately, the merits of Petitioner’s position concerning the interpretation and

application of the Civil Service Rules (“CSRs”) in each case may be the same, the only issue

presently pending before the Court is Petitioner’s request for injunctive relief pending a hearing

on the merits of those claims. In ruling on the OSC issued by Judge Strobel, this Court

determined only that Petitioner has not yet, on the evidence solely in Petitioner’s possession,

made a sufficient showing that the remedies available to the Commission are inadequate to

remediate the injuries to Petitioner’s members caused by Respondents’ hiring or transfer of

DPDs into DDA promotional positions.  This issue is not presently pending before the

Commission and is an issue properly decided by a court, particularly in light of the restricted

jurisdiction of the CSC.  

Specifically, Respondents assert “Thus, the Civil Service Commission is the final arbiter of

claims by County employees alleging failure to promote.”  (Motion, p.4)  Based upon arguments

2   This Court adopted its Tentative Decision as its final decision in the LAPPL case.  A copy of the Tentative Decision is
attached to the Declaration of Elizabeth Gibbons as Exhibit “A,” for the Court’s convenience.  

4
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advanced by the same Respondents as in the present case, however, the Court of Appeal

determined almost 10 years ago that the Civil Service Commission has no jurisdiction at all to

determine employee appeals alleging failure to promote:  

“Section 35(4) of the charter requires the Commission to adopt rules (approved by the
board of supervisors) to provide for “Procedures for appeal of allegations of political
discrimination and of discrimination based on race, sex, color, national origin, religious
opinions or affiliations or handicap made by County employees, regardless of status, and
by applicants for employment.” Section 35(6) of the charter requires that the rules
provide for “Civil Service Commission hearings on appeals of discharges and reductions
of permanent employees.” Appeal from a denial of promotion on grounds other than
merit falls into neither category.”  [Emphasis added.]  Hunter v. L.A. County Civil
Service Commission (2002) 102 Cal.App.4th 191, 195.

 
Since the decision in Hunter, Respondent County of Los Angeles has consistently, and

successfully, argued that the Commission’s jurisdiction is strictly limited to only appeals of

discharges and reductions of permanent employees, and appeals of allegations of political

discrimination or discrimination based on race, sex, color, national origin, religious opinions or

affiliations or handicap made by County employees and by applicants for employment, as

specifically mentioned in the Charter.  See, Zuniga v. Los Angeles County Civil Service

Commission (2006) 137 Cal.App.4th 1255, 1259 (CSC lacks jurisdiction to hold hearing on

appeal from a suspension after employee retires); Berumen v. Los Angeles County Dept. of

Health Services (2007) 152 Cal.App.4th 372, 378 (“appellant’s claim that she has suffered a ‘de

facto’ or ‘constructive’ demotion because she has lost many of her job responsibilities, is simply

not authorized by the civil service rules. Consequently, the Commission had no jurisdiction to

adjudicate appellant’s claim.”); County of Los Angeles Dept. of Health Services v. Civil Service

Com. of County of Los Angeles [Latham] (2009) 180 Cal.App.4th 391, 401 (Commission lacks

jurisdiction over appeal where appealing employee retired, after starting the hearing but before

final Commission decision); Monsivaiz v. Los Angeles County Civil Service Comm. (2015)

236 Cal.App.4th 236, 240 (Commission lacks jurisdiction where appealing employee died during

pendency of writ proceeding to contest his discharge); Deiro v. L.A. Cty. Civil Serv. Com. (2020)

56 Cal.App.5th 925, 929-30 (Commission lacks jurisdiction over appeal of discharged employee

who was granted disability retirement by LACERA).

As recently as 2020, the Court of Appeal held that the Commission lacks jurisdiction over

5
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disputes concerning the interpretation of the CSRs. Trejo v. County of L.A. (2020)

50 Cal.App.5th 129, 139 (“The Commission only has the jurisdiction it is explicitly given by the

County Charter and the Rules, and neither confers jurisdiction over interpretive disputes

involving the Rules.”) As the Trejo court noted: 

 “Generally, the same rules of construction and interpretation which apply to
statutes govern the construction and interpretation of rules and regulations of
administrative agencies. [Citation.]” (Cal. Drive-in Restaurant Assn. v. Clark
(1943) 22 Cal.2d 287, 292 [140 P.2d 657].) Thus, “the interpretation of civil
service rules is purely a question of law.” (American Federation of State etc.
Employees v. County of Los Angeles (1983) 146 Cal.App.3d 879, 884 [194 Cal.
Rptr. 540].) [Emphasis added.] Trejo, supra, 50 Cal.App.5th at p.140.

The fundamental issue involved in this case is the interpretation of Civil Service Rules 6, 7,

11, 15, and 25.  The interpretation of civil service rules is a question of law to be determined by

a Court, not an administrative agency. Trejo, supra; Reno v. Baird (1998) 18 Cal.4th 640, 660

(Ultimately, the interpretation of a statute is a legal question for the courts to decide, and an

administrative agency’s interpretation is not binding.) Thus, quite contrary to Respondents’

position, the CSC has no jurisdiction to decide the present appeals by Petitioner’s members if

those are deemed appeals from the failure to be promoted, as stated by Respondents.  

Likewise, the Commission has no jurisdiction to issue a binding decision interpreting the

meaning and application of Rules 6, 7, 11, 15, and 25 as is required to determine the merits of

the present dispute.  More directly, however, there can be no question that the Commission lacks

jurisdiction or authority to issue the relief actually sought by Petitioners from this court at this

time: an injunction preventing the Respondents from hiring or appointing or “transferring”

additional DPDs into DDA promotional positions while that dispute is being litigated.  See,

Charter sections 34, 35(4) and 35(6); Civil Service Rules 1-25; Ex. “B” to Gibbons Declaration,

at p. 4)

The injunctive relief sought in this action is specifically designed to maintain the status quo

ante, in order to preserve the ability of the CSC to issue a meaningful remedial order in the

appeal cases pending before it.  The Writ of Mandate cause of action is included in the present

petition in the event the Commission determines that it does not have jurisdiction to issue a

remedy in those appeals.  See, Trejo, supra, 50 Cal.App.5th at p.140. The issues presently before

6
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this Court and those presently before the Commission are not at this point identical. 

The issue presently before the Court is the issuance of a permanent injunction to prevent the

DA from hiring or transferring additional DPDs to fill open DDA promotional positions while

the litigation concerning that issue is pending.  The Commission clearly, by its own admission,

has no jurisdiction to issue such relief. (Ex. “B” to Gibbons Decl., at p.4) As such, and contrary

to Respondents’ arguments, there is no administrative remedy available to Petitioners to obtain

the relief presently sought from this Court. 

Respondents also argue that exhaustion of administrative remedies cannot be excused in this

case as the Commission has the authority to issue an effective remedy in the cases pending

before it.  This argument misses the point that the Commission does not have the authority to

issue any type of restraining order preventing the DA from continuing to hire DPDs in

derogation of the Commission’s ability to issue a meaningful remedial order in the pending

appeals.  More oddly, Respondents attempt to support their position with the Court of Appeal’s

decision in Hudson v. County of Los Angeles (2014) 232 Cal.App.4th 392. The circumstances in

Hudson could not be more different than those at issue in the present case. 

Primarily, Hudson involved the discharge of a deputy sheriff and, therefore implicates only

the Commission’s remedial authority in discipline cases, not cases involving failure to promote

and not cases involving Rule 25 violations alleging discrimination.  Specifically, CSC Rule

18.02( C ) authorizes the Commission to “determine whether or not the discharge or reduction

is justified.”  Rule 18.04 allows the Commission, in certain circumstances, to make that decision

without the necessity of a hearing.  These rules clearly do not apply to the remedies in cases

other than disciplinary appeals.  

In addition, the Hudson case involved a deputy sheriff who was fired, appealed her

discharge to the Commission and her appeal resulted in a final decision by the Commission

finding her discharge unjustified and requiring the department to restore her employment.  The

Sheriff’s Department neither appealed the Commission’s final decision nor complied with it;

instead it notified Deputy Hudson that she was being “medically released” from her position as a

deputy sheriff.  After Hudson filed a second appeal with the Commission, contending the
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medical release was retaliatory, the Sheriff’s Department entered into a written settlement

agreement with Hudson, promising to reinstate her as a deputy or as a civilian custody assistant

based upon a medical reevaluation by LACERA.  When the Sheriff’s Department subsequently

refused to do either of these things, after having returned Deputy Hudson to work as a custody

assistant while awaiting LACERA’s medical reevaluation, Hudson sued.  

It was not until the case found itself before the Court of Appeal that the Sheriff’s

Department ever asserted that the Commission lacked jurisdiction to issue the initial

reinstatement order, which the Department had ignored.  The Court of Appeal rejected the

Department’s argument, which was based on the Zuniga, supra, and Latham, supra, decisions. 

As the Court of Appeal in Deiro v. L.A. Cty. Civil Serv. Com., supra explained the Hudson

court’s ruling: 

“It is not surprising, given the Hudson facts, that the court refused to apply the
“bright-line” rule of Zuniga and Latham “under the circumstances of this case.”
(Hudson, supra, 232 Cal.App.4th at p. 413.) The court did so by contrasting the
“voluntary” resignation and retirement in those cases with the conduct of the
Hudson plaintiff—who fought tooth and nail not only to be restored to her job
with backpay, but also to force LACERA to reevaluate her injury so that she
could return to her job.”  56 Cal.App.5th 925, 932-33.    

To call the circumstances to which the Hudson court limited its ruling a “unique, and

somewhat tortured, factual chronology,” as did the Court of Appeal in Monsivaiz, supra,

236 Cal.App.4th at p. 242, is indeed an understatement.  The Hudson court dealt with

complicated facts and legal issues.  None of those facts or legal issues however, remotely

touched on the CSC’s jurisdiction to issue remedies in Rule 25 violation cases such as the

appeals in this case.  

CSC Rule 4.13, upon which Respondents again attempt to rely in support of their broad and

conclusory claim that the Commission has the “discretion to fashion remedies to appeals within

its discretion,” likewise offers no help for Respondents. As this Court has already noted in its

ruling on the OSC wherein this same argument by Respondent was rejected, “While the notion

may be implicit in CSR Rule 4.13, the nature of the remedies available to the Commission is not

specified.”  (Tentative Decision, fn.10) 

CSR 4.13 describes only the procedures the Commission must follow once a hearing officer
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has completed an appeal hearing and issued a recommendation to the commission.  The Rule

does not address, let alone define, the scope of the Commission’s authority to issue remedies

where a Rule 25 violation has been found.  CSR 4.13 nowhere state that the Commission has the

authority, as claimed here by Respondents, to issue “remedies ... include[ing] reinstatement,

suspension, or discharge of a County officer or employee.”  (Motion, p. 9)   

CSR 4.14, which is also cited by Respondents as authorizing the Commission to fashion

remedies including “reinstatement, suspension, or discharge of a County officer or employee”

(Id.) does not remotely relate to the notion of remedial authority of the Commission.  This Rule

provides, in its entirety: 

 “4.14 - Petitioner for judicial review.

“A. The provisions of Section 1094.6 of the California Code of Civil Procedure shall
be applicable to any petition for judicial review of a decision of the commission
suspending, reducing or discharging an officer or employee.

“B. Any such petition for judicial review shall be filed no later than the 90th day
following the date the decision becomes final.”

Finally, and most directly, neither the Hudson decision nor the CSRs cited by Respondent in

any manner authorize the Commission to issue the injunctive relief sought herein.  In the absence

of the jurisdiction to issue the relief actually sought in this court, there is no available

administrative remedy for Petitioner to exhaust.  Williams & Fickett, supra; see also, Hill RHF

Housing Partners, L.P. v. City of L.A. (Dec. 20, 2021) No. S263734, 2021 Cal. LEXIS 8665, at

*25 (“A court may regard a given extrajudicial procedure as insufficient to justify application of

the exhaustion rule in a particular case, or class of cases, without going further and determining

whether the process can ever be regarded as an administrative remedy.”)

Respondents argue that the “futility” exception to the exhaustion rule only applies

when “the [agency] has declared what it’s ruling will be on a particular case.”  (Motion, p.7) 

In addition to being an overly strict interpretation of the exhaustion exceptions applicable to this

case, it should be noted that the Commission has stated that it lacks jurisdiction to issue the

injunctive relief sought from this Court: 

 “Commissioner Tevrizian:   ... The Civil Service Commission does not have
jurisdiction or power to issue an injunction but the Superior Court does.”  (Transcript
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of December 1, 2021 Agenda Meeting, Ex. B to Gibbons Dec. at p. 4)

The only issue pending before the Court at this time is Petitioner’s application for a

permanent injunction.  The CSC does not have the authority to issue such relief.  As such, there

is no administrative remedy available for Petitioner to pursue.  

As the Court has previously noted, Petitioner is authorized to engage in discovery to obtain

the factual information which is solely in Respondents’ possession and which is necessary to

establish the factual basis necessary to establish its entitlement to the injunctive relief sought

herein. See, e.g., County of San Diego v. Superior Court (1986) 176 Cal.App.3d 1009, 1024-

1025. There is no justification to issue the stay order requested by Respondents herein.  

CONCLUSION

In light of the Commission’s stated lack of jurisdiction to issue the injunctive relief sought

by Petitioner herein, there is no available administrative remedy for Petitioner to exhaust. 

Petitioner is entitled to conduct discovery to obtain evidence necessary to establish the necessary

factual basis for the injunctive relief sought.  As such, there is no basis for the issuance of the

stay order requested herein.  

Petitioner respectfully requests that the Court deny, in its entirety, the Stay order sought by

Respondents and, in addition, set a hearing date on Petitioner’s application for a permanent

injunction at the Court’s earliest convenience.  

Dated: January 3, 2022 Respectfully submitted,

THE GIBBONS FIRM, PC

By:
Elizabeth J. Gibbons  

  Attorneys for Petitioner, Association of
Deputy District Attorneys for Los Angeles
County (ADDA) 
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DECLARATION OF ELIZABETH J. GIBBONS

I, Elizabeth J. Gibbons, hereby declare as follows:

1.  I am an attorney at law, duly licensed to practice before all State and Federal Courts in

the State of California.  I am the attorney of record for Petitioner herein, the Association for

Deputy District Attorneys of Los Angeles County (“ADDA”) and have represented Petitioner at

all times in respect to this case.

2.  On December 8, 2021, this Court issued a tentative decision in the case entitled Los

Angeles Police Protective League v. City of Los Angeles, Los Angeles County Superior Court

Case No. 21STCV39987.  After oral argument and on December 13, 2021, the Court adopted the

tentative decision as its final decision in that matter.  A copy of the Court’s published tentative

decision in the LAPPL case is attached hereto and marked as Exhibit “A.”  

3.  On December 1, 2021, the Los Angeles County Civil Service Commission (“CSC”)

considered the application for hearings on the appeals by 9 members of Petitioner ADDA in the

present case, at its regular Agenda meeting.  

4.  During the course of that agenda meeting item, Commissioner Tevrizin stated “The

Commission does not have jurisdiction or the power to issue an injunction but the Superior

Court does.”  A copy of the transcribed complete discussion by the Commission of Agenda

items 7 through 15 on December 1, 2021 is attached hereto and marked as Exhibit “B.”  

5.  I was present at and participated in the CSC Agenda Meeting on December 1, 2021, via

Microsoft Teams virtual meeting. I have personally reviewed the transcript and compared it to

the audio recording of the Agenda item, and the attached transcript is a true and correct

transcription of the discussion of that Agenda item on December 1, 2021.  

6.  At the time the Commission granted the coordinated but not consolidated hearings on

December 1, 2021, the Commission also directed that the hearing be scheduled on an expedited

basis.  

7.  The Commission’s Executive Director provided the parties with a Hearing Officer strike

list on December 30, 2021.  No dates for the hearing have yet been scheduled.  

///
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I declare under penalty of perjury under the laws of the State of California is true and correct

to the best of my knowledge.  

Executed this 3rd day of January, 2022 at Los Angeles, California.  

Elizabeth J. Gibbons
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Los Angeles County Civil Service Commission Meeting December 1, 2021
The Appeals of item 7 - Anya Artan, item 8 - Angela Brunson, item 9 - Angie Christides, item 10 - Kristiana
Dietzel, item 11 - Maribel Estrela Bean, item 12 - Lauren Guber, item 13 - Daniel Kinney, item 14 - Keith
Koyano, and item 15 Christina Young

President Donner: Let's call the next item.  I would just like to note that items 7 through 151
are all similar and I think to just, since the documents submitted on all the2
cases are similar, just for coordination purposes only, it might be good to3
just hear these all at one time rather than trying to break these down4
individually at the moment, because of the similarity in the letters and the5
positions by both parties.  Is that okay with the other Commissioners?6

7
Comm. Duran: I am going to have to recuse myself in the matters from 7 through 158

involving the District Attorneys in order to avoid any conflict of interest.9
10

President Donner: Alright.  Thank you.  Commissioner Duran has recused himself from the11
items 7 through 15.  Luz, why don't you call the items, please.12

13
Comm. Staff14
Luz Delgado: Okay.  Request for hearing on their failure to promote, item 7 - Anya15

Artan, item 8 - Angela Brunson, item 9 - Angie Christides, item 10 -16
Kristiana Dietzel, item 11 - Maribel Estrela Bean, item 12 - Lauren Guber,17
item 13 - Daniel Kinney, item 14 - Kevin, I'm sorry, Keith Koyano, and18
item 15 Christina Young.19

20
President Donner: Alright.  Will the parties introduce themselves please?  21

22
Elizabeth Gibbons: Thank you Commissioner Duran.  Good morning Commissioners. 23

Elizabeth Gibbons on behalf of all of the Petitioners just named.  24
25

President Donner: For the Department?26
27

Geoff Sheldon: Good morning Commissioners.  Geoff Sheldon, Liebert Cassidy28
Whitmore on behalf of the District Attorney's Office.  29

30
President Donner: Alright, Ms. Gibbons your ... submitted this petition.  We will start with you31

first, please.32
33

Ms. Gibbons: Thank you President Duran.34
35

President Donner: Donner.  36
37

Ms. Gibbons: Donner.  I'm sorry. 38
39

President Donner: Like the reindeer.40
41

Ms. Gibbons: I should know that by now.  I apologize.42
43

President Donner: No, no problem.44
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Ms. Gibbons: You've been called worse, right?  1
2

President Donner: Yeah, I have, but we won't go there.  3
4

Ms. Gibbons: Excellent.  I did last week file amended petitions for each of these5
Petitioners based on the District Attorney's hiring of three additional public6
defenders in, on I believe it was November 18th they were hired, so we7
filed those petitions as soon as we found out about them.  The only8
reason that we wanted to amend to add those people is because the9
problem that we're facing right now is that the District Attorney, despite10
this pending Civil Service proceeding and a proceeding in the Superior11
Court, continues to act to defeat any potential remedy for us in this case. 12
By hiring three more public defenders, he has clearly shown that despite13
all of the remarks by this Commission, the District Attorney has no14
intention of stopping his program of hiring these unqualified public15
defenders and the more of them that he hires, the less opportunity there16
is for this Commission to have to issue any meaningful remedy in the17
case.  We are also requesting as I mentioned in the amended petitions18
that these, that this hearing be scheduled as soon as possible.  The first19
of these hearings was granted back in July and according to the20
Commission's rules, the hearing was supposed to take place within 4521
days.  The Commission's Executive Director, who I would submit has not22
acted impartially in this matter since he took sides with the, with the23
District Attorney in the Superior Court litigation, has just failed to send out24
a hearing officer list or make any effort to set this for hearing, and ...25

26
President Donner: Can I just interrupt first and apologize for the, for the delay, but let me27

explain that an error was made by staff.  There was no conspiracy here. 28
The ... it went from the agenda people to the assign a hearing officer29
people and it fell through the cracks so I apologize for that and I30
understand that the names have been now forwarded since to the parties. 31
Secondly, I did read the, I did read the statements from our Executive32
Director and I found it very bland, all he was saying was this is what we33
do and did not take, I don't think, I did not see him taking sides in that34
document and at this point I don't see him recusing himself, just so we35
can get over that hurdle and address these additional cases you have36
filed with us.  Okay?37

38
Ms. Gibbons: Okay.  I don't agree that he didn't take sides because the specific issue39

before the Superior Court was whether there would be any remedy before40
this Commission, and the Executive Director with essentially no basis in41
fact or no evidence to support it said there would be a remedy no matter42
what the District Attorney continued to do and I do believe that is taking43
sides.  But, I understand your position and I'll move on.  I think that these44
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petitions all raise the exact same issue that was raised in Mr. Siddall's1
appeal which has been granted.  The, the District Attorney's Office's2
argument that these shouldn't be consolidated with Siddall is not very well3
taken.  This case does not involve an issue of comparing the relative4
abilities or qualifications of the Petitioners.  The case involves the hiring,5
the unlawful hiring of unqualified public defenders, so to say we need 116
different hearings, frankly after the District Attorney's Office already7
agreed to consolidate ...  I'm sorry Mr. Tevrizian.  8

9
Comm. Tevrizian: Can I chime in here?  I cannot speak for the Commission, I can only10

speak for myself, but the District Attorney is the duly elected official and11
his powers, you know, come from the State Constitution and the County12
Charter and he can implement his own policies but he cannot, I repeat,13
cannot run afoul of the Civil Service Rules.  Now the DA's Office filed14
opposition which states that it consulted for the transfer of these Grade IV15
P.D.s to the D.A.'s Office and he consulted with DHR, the Department of16
Human Resources, and the CEO's Office and then the County Counsel17
and then the D.A. further alleged that the DHR approved the transfers18
pursuant to Civil Service Rules 15.03, determining that these Grade IV19
are the same rank and that there is no increase in grade and that the20
employee demonstrated the, and possesses the, same skills that are21
required.  I disagree with that finding but, you know, that's the finding22
because when I was a state court judge from '72 to '82, whenever a P.D.23
or a D.A. moved from one department to another department, if they were24
Grade III or Grade IV or above, the transfer would be made and they25
would take, they would assume a Grade II position.  But that was in the26
period of time 1972 to 1982.  I'm old enough to give you some history27
here.  But it appears that the Commission has no jurisdiction under Sec,28
under the County Charter Rule 35, or Civil Service Rule 6.02.  However,29
the Petitioners have alleged a Civil Service Rule 25 violation.  I think30
that's clear on its face - discrimination based upon political patronage31
which brings in Civil Service Rule 25, and also brings up Civil Service32
Rule 7.04, 10.01, 11.01, 15.01, 15.02, 15.03 and 15.04.  Now, whenever33
you transfer inter-department, you create a morale, it's a morale buster to34
promote from without and not from within the department.  But that in and35
of itself is not a Civil Service Rule violation.  Now, I think that this matter,36
you know, deserves a hearing on all of these cases.  I don't think you can37
consolidate the cases for hearing but you can coordinate the cases,38
because consolidation has individual implications with regard to each,39
each one of the applicants, but you can coordinate it so you don't get40
inconsistent rulings and have one hearing officer hear these all at the41
same, same time, but not on a consolidated basis, on a coordinated42
basis.  Also, it seems that this issue is being rope-a-doped between the43
Civil Service Commission and the Superior Court and my suggestion is44
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that the Superior Court consider some type of injunctive relief pending the1
outcome of the hearings amid this what I think is a volatile issue.  The2
Civil Service Commission does not have jurisdiction or the power to issue3
injunction but the Superior Court does.  This is an issue that's going to4
come up again, continually, if there is going to be inter-department5
transfers.  I think that the job of a D.A. is completely different from the job6
of a public defender.  The training, the experience, the motivation are all7
different and I think the Superior Court should look into this.8

9
Ms. Gibbons: Thank you, Mr. Tevrizian.  If I could just ask for clarification on one point. 10

When you said that the cases should be coordinated, by that do you11
mean one hearing officer hears all the cases together?12

13
Comm. Tevrizian: Yes.14

15
Ms. Gibbons: Okay.  I have no problem with that.  I just don't want this to be 11 different16

hearings.  We are not asking for a comparison of the Petitioners'17
qualifications.  The fundamental issue is the Rule 25 violation which18
encompasses the other Civil Service Rules and the District Attorney's19
violation of those rules.  And also to respond to your issue about the20
Superior Court, we did specifically ask for an injunction to stop the District21
Attorney from continuing to hire public defenders while this case is22
pending.  The Court felt that we needed to exhaust our administrative23
remedies but I agree with you the Commission does not have jurisdiction24
to issue an injunction of that nature.  So, we are going back on Friday to25
Court to try to set a trial date which I hope will be as soon as possible to26
try to get that injunction to stop this so that we don't just continue down27
this road and have to keep filing these appeals.  But thank you, we would28
agree to your suggestion of coordination rather than consolidation.  Thank29
you. 30

31
President Donner: Ms. Gibbons, does that conclude your remarks?  I'd like to give the32

Department, Mr. Sheldon, an opportunity to respond. 33
34

Ms. Gibbons: Yes, sir, it does.  35
36

President Donner: Alright, thank you.  Mr. Sheldon for the Department?37
38

Mr. Sheldon: Yes, thank you very much.  I am somewhat confused by the position that39
Ms. Gibbons has taken.  I would just like some clarification.  And I will say40
that I do agree with many not all of the remarks of Judge Tevrizian with41
respect to, particularly with respect to the issue of jurisdiction, and the42
distinction between consolidation and coordination of these cases.  There43
is one issue that is, that comes across all of these cases and that is44
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whether the District Attorney, and really framing it, we didn't get a chance1
to frame the issue, the Petitioners did but and they are framing it as hiring2
of public defenders.  These are lateral transfers.  These are lateral3
transfers not hirings, so that's the first thing to remember here.  And under4
your own rules, under Rule 15 in particular, these transfers can only take5
place if the Director of Personnel approves them.  That happened in each6
of these cases.  So to the extent that you are looking at whether the D.A.7
can do these transfers, you really gotta' be looking at whether DHR is8
correct in it's interpretation of the rules.  They are really the equivalent of9
the Senate parlia..., parliamentarian.  They've interpreted these rules,10
they've in fact approved each of the transfers that the Appellants are11
challenging in this case.  They're perfectly legal.  And we, we would take12
that to a hearing if the Commission had jurisdiction to show why that is13
the case because this is not a situation where these positions can be14
filled only one way through the promotional process.  They can be filled15
through interdepartmental transfer process.  We all can have our16
viewpoints on whether that creates a morale issue, whether it was done a17
certain way for many many years and not another way.  It doesn't matter. 18
What does matter is, is it permissible within the rules, and it is, as19
indicated by the, by DHR, the Personnel Director's approval of each of20
these transfers.21

22
President Donner: Could I ask a question, Mr. Sheldon?23

24
Mr. Sheldon: Sure.25

26
President Donner: When consent was sought from the DHR and to approve these transfers,27

was DHR informed that these people seeking a transfer were political28
contributors or political supporters of the District Attorney's Office, that the29
District Attorney wanted to bring over from the Public Defender's Office?30

31
Mr. Sheldon: I do not know the answer to that question.  That would be something for a32

hearing officer to look into.  And that would go to the issue of a Rule 2533
case, which as you aptly noted, if Plaintiffs have, if Appellants have stated34
a case here, it would under Rule 25, which I think does require separate35
hearings.  They can be consolidated under one particular hearing officer,36
but when you get into Rule 25, you have to look at whether the central37
issue is going to be political patronage.  What was their involvement in38
the D.A.'s campaign?  From our perspective, what were the Appellants'39
involvements in the opposition's campaign or, you know, did they40
contribute to prior D.A.'s campaigns?  Does that, does the mere fact that41
someone contributed to a campaign establish political patronage by42
itself?   There's a lot of issues that are at play there.  And then you have43
to, you know, it gets even more complicated that effective November 1,44
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52 people were promoted from District Attorney III to District Attorney IV. 1
So are these Appellants more qualified than any of those people who got2
the job over them?  It's complicated factually, needs to be decided in a3
hearing by hearing basis, because these inherently are ruled, the only4
matter that really can go to hearing here, unless you are going to rule that5
there is a question as to whether these transfers, lateral transfers are6
permissible under Rule 15, they're all Rule 25 hearings, they are7
individual in nature, and I have no objection to consol ... or coordinating8
them with one hearing officer, but we do believe that separate hearings9
are necessary.  Otherwise this is going to be a very complicated hearing10
to put forward.  It's in essence 12 different hearings.11

12
Comm. Nightingale: So Mr. Sheldon, this is Commissioner Nightingale, I have a couple of13

questions just based on your responses so far.  14
15

Mr. Sheldon: Sure.16
17

Comm. Nightingale: A lateral transfer is transferring from one classification to another18
classification of equal knowledge, skills and abilities.  There are distinct19
differences between the deputy public defender and the deputy D.A.  So20
they are not the same classification, even though the director of HR21
approved these.  There, there is some question as has been spelled out22
in the documents of the distinctions in terms of level of difficulty, years of23
experience and so forth in the two different classifications, yet today you24
say that they are the same.  25

26
Mr. Sheldon: Well, first of all there's two different Civil Service rules where the27

transfers, or the by, or the end product of what occurred here could, could28
have happened.  One would be under 15.02(A) which is the lateral29
transfer rule.  There is also 15.03(A) which is called Change in30
Classifications.  15.02(A) states that the director of personnel may31
authorize the interdepartmental transfer, so this is a transfer between two32
departments, of an employee from one position to another similar position33
of the same class, or to any other position to which his or her34
appointment, transfer or change of classification would be authorized by35
these rules in another department.  When we take a look at Rule 15.03,36
so you gotta' look at the text of your rules.  37

38
Comm. Nightingale: I have looked at the text but I'm ... 39

40
Mr. Sheldon: Right, right.  And it says whenever it is found necessary to change the41

classification of an employee from a non supervisory class, supervisory42
class in a bargaining unit as certified by ERCOM, or managerial class in43
the Sheriff, Sheriff's Department to any other class, such change shall be44
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made administratively by the appointing power or powers provided both1
classes are of the same rank, there is no increase or decrease in grade,2
and the employee has demonstrated the possession of the skills and3
aptitudes required in the position to which the employee is to be changed. 4
Such change of classification may be made only with the approval of the5
Director of Personnel.  So again ...6

7
Comm. Nightingale: So that brings me to my second question as well because there still are8

some discrepancies or things that need to be proven in what you just read9
in terms of the skills and abilities being equal, but does the Director of HR10
also approve these changes in classification and also denies the appeal11
on someone who challenges the changes in classification?12

13
Mr. Sheldon: I believe the answer is yes as to the first part of your question.  I am not14

aware of any appeals made to the Director of Personnel.  Any appeal that15
I'm aware of was made directly to the Commission.  16

17
Comm. Nightingale: I am asking does the appeal, does the DHR have the appeal power if18

there is a protest or challenge to these changes.19
20

Mr. Sheldon: That is not within my reading of the rules, no.  My understanding is they21
approve, they make, inherently, they make one decision.  Do, and they22
make a determination fundamentally on are the skills and aptitudes of the23
two positions similar or not.  And in this case, they made the decision. 24
There are some cases, we will show this with evidence, that DHR made a25
determination that this should not be a transfer because the standard was26
not met in some other cases.  In these particular cases, they made a, 27
looked at the individuals involved, and made a determination that they are28
similarly skilled as well.29

30
Comm. Tevrizian: Yeah but let's, let's take a Grade IV.  A Grade IV D.A. is qualified to try31

capital cases.  A Grade IV P.D. is qualified to defend capital cases.  I32
mean there is an inconsistency in the training for these positions.  And33
that's what causes problems.  I mean, you know, the public defenders are34
coming over here are being trained completely differently than the district35
attorneys.  So for you to say that, you know, they're similarly situated I36
don't think is an accurate statement and that's what the hearing officer37
should find out when, you know, in reference to Commissioner38
Nightingale's questions that she had.  She asked two very pertinent39
questions.  40

41
Comm. Nightingale: And I would like to have those included in the motion as well, as we ask42

for an appeal, I mean as we ask for a hearing in the matter.43
44
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Comm. Tevrizian: Well, I am prepared to make a motion that we grant a hearing on all of1
these cases, it's items I think 7 through 15, on the basis of a Rule 252
issue, as well as whether or not the transfers are for similarly situated3
classifications and training.4

5
Comm. Nightingale: I second that motion.6

7
President Donner: Alright.  We have a first and second, a motion and a second.  Luz, would8

you call the roll please?9
10

Comm. Staff 11
Luz Delgado: Publicly poll the Commissioners for a vote.  Commissioner Tevrizian? 12

13
Comm. Tevrizian: Aye.14

15
Mr. Delgado: Commissioner Nightingale?16

17
Comm. Nightingale: Aye.18

19
Mr. Delgado: Commissioner Duran?20

21
Comm. Duran: Recused.22

23
President Donner: He recused himself.24

25
Mr. Delgado: Oh, I'm sorry.  Correct.  And President Donner?26

27
President Donner: Yes.28

29
Mr. Delgado: The motion carried with a vote of 3-0-1.  30

31
Comm. Nightingale: And for my clarification, those will all be coordinated or consolidated with32

the Siddall case, correct?  33
34

President Donner: We used the word coordinate. 35
36

Comm. Nightingale: Coordinate.  With the same hearing officer.  Okay.  And then, so its been37
set out.38

39
Comm. Tevrizian: On an expedited basis.40

41
Comm. Nightingale: Thank you.42

43
County Counsel44
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Craig Hoetger: I just, excuse me, this is Craig, I just want to make sure that we're all on1
the same page on this.  So the hearings will be not done as one, but the2
same hearing officer will hear each case individually?  Is that what we3
mean by consolidated? 4

5
President Donner: Not consolidated.6

7
Comm. Tevrizian: Coordinated.8

9
President Donner: Coordinated.10

11
County Counsel12
Craig Hoetger: No, I know.  I'm sorry.  13

14
Comm. Tevrizian: That's up to the hearing officer.  For example, there's going to be15

testimony that will apply to all of these across the board and that can16
come in either by stipulation or ... the hearing officer can take care of the17
evidentiary issues.  But as to each individual party, that has to be18
individual inquiry made by the hearing, hearing officer.  19

20
Mr. Hoetger: Okay, so the, the, the discretion will be left with whatever, whoever the21

individual hearing officer is on all of these cases.22
23

Comm. Tevrizian: On how to handle the coordination.24
25

Mr. Hoetger: Correct.  Alright, great.  Thank you.26
27

President Donner: Alright, Luz, would you call the roll please?28
29

Mr. Delgado: I believe I did.30
31

Comm. Nightingale: Yeah, I think we did that already.32
33

President Donner: We did?  Oh that's right, I'm sorry.  You know, I'm having too much fun.34
35

END OF RECORDING36
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STATE OF CALIFORNIA )
) ss.

COUNTY OF LOS ANGELES )

I am a citizen of the United States; I am over the age of eighteen years and not a
party to the within action; my business address is 811 Wilshire Boulevard, 17th Floor, Los
Angeles, California 90017.  

On the date written below, I served the within:

PETITIONER'S OPPOSITION TO RESPONDENTS' MOTION TO
STAY ALL PROCEEDINGS AND DISCOVERY PENDING THE
OUTCOME OF THE CIVIL SERVICE COMMISSION APPEALS;
DECLARATION OF ELIZABETH J. GIBBONS IN SUPPORT
THEREOF
Association of Deputy District Attorneys for Los Angeles County (ADDA) v.
George Gascón, Los Angeles County District Attorney, et al.
LASC Case No. 21STCP03412

on the interested parties in said action as follows:

Justin H. Sanders (SBN 211488)
jsanders@sandersroberts.com
Sabrina C. Narain (SBN 299471)
snarain@sandersroberts.com
Shawn P. Thomas (SBN 302593)
sthomas@sandersroberts.com
Matthew D. Barzman (SBN 309063)
mbarzman@sandersroberts.com
SANDERS ROBERTS LLP
1055 West 7th Street, Suite 3200
Los Angeles, CA 90017

[ X ] BY MAIL:   I am readily familiar with the firm’s practice of collection and
processing correspondence by mailing.  Under that practice, it would be deposited with the U.S.
Postal Service on that same day with postage fully prepared at Los Angeles, California in the
ordinary course of business.  I am aware that on motion of the party served, service is presumed
invalid if postal cancellation date or postage meter date is more than one day after date of deposit
for mailing in affidavit.

[ X ] BY ELECTRONIC MAIL (E-MAIL):   I transmitted the document(s) via
electronic mail using web mail through the electronic mail server gmail.com and no error was
reported by the mail administrator.  Pursuant to California Rules of Court, Rule 2006(d), I
printed the confirmation of the e-mail transmission.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on January 3, 2022 at Los Angeles, California.

Peggy Madsen 

Petitioner's Oppo to Respondents' Motion to Stay All Proceedings & Discovery 
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